Circuit Sees Exception to Immigration Review Bar

. BY MARK HAMBLETT

;' RESTRICTIONS on judicial review

: of an immigration officer’s decision
to grant lawful permanent status to
an alien do not preclude review of
whether a decision was made at all,
the U.S. Court of Appeals for the Sec-
ond Circuit has ruled.

Saying a lower couri had the
authority to determine whether, in
fact, an officer granted the petition
for permanent status to Dominican
Republic native Felipa Sharkey, the
court said there was an exception
to a jurisdiction-stripping provision
imposed by Congress. '

In Sharkey v. Quarantillo, 06-1397-
cv. Judges Roger Miner, Pierre Leval
and Rosemary Pooler reinstated
Ms. Sharkey’s case, raising the pos-
sibility she might remain in the Unit-
ed States. Judge

Pooler wrote for  The decision
the court. - - - will be published
Ms. Sharkey’s  Wednesday.

case reached the —
courts after an  Nowatnylj.com

immigration offi- ———————
cer made what was later termed an
error by immigration officials.

Ms. Sharkey entered the United -

States without inspection in 1994
and, the following year, married U.5.

citizen Anthony Sharkey, who then
filed on her behalf an Immigration
and Naturalization form I-130 to clas-
sify her as an “immediate relative.”
Ms. Sharkey also filed a form 1485
to adjust her immigration status to
that of lawful permanent resident.
After 2 2001 interview in the New

- York District Office of U.S. Citizen-

ship and Immigration Services to
determine whether their marriage
was genuine, a district adjudications
officer decided to adjust her status
and placed a temporary stamp on her
passport which read “Processed for
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 However, one %mmq _“mﬂmﬁ.. on Nov.
29, 2002, when Ms. Sharkey went tc
renew the stamp, another adjudica-
tions officer crossed out the -55
stamp and wrote “cancelle
prejudice” above the sea
When Ms. Sharkey &awso:manm
her alien registration card or other
-evidence of her lawful Umusmsm:ﬂ._
resident status, she sued:in th
‘Southern District, claiming that the
-agency failed tofollow required stat-
utory and regulatory procedures in
“both in’ rescinding her status and
failing to provit :Q,. with proof o

 She o:mzwa two bases for jurisdic
tion in the case—the Federal Ques
“tion Statute, 28 U.S.C. §1331, based.
-on claims under the Administrative
‘Procedure Act,and n:m‘.zmzamszm :
‘Statute, 28 U.S.C. §1361. ~
Judge Paul Crotty Q_maummon_ Em_ :

Eo.vos_.u\ mvczmm.,ssmwm.w moﬁzﬁ-
‘ment official is required to perform
an act, and in this case, the denial
- of lawful permanent reside
‘was-a &mogmcosp_@vmﬁ ;

Second,the Adm
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